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l. INTRODUCTION

The term “Bioneers” suggests a new kind of commnyuian intentioned,
innovative, diverse group of people who share amdment to the future of this planet.
Collectively, we Bioneers are finding ways to reglocir own individual footprint on the
Earth, and we hope that our innovations will spreadthers. That is a worthwhile
endeavor. Gandhi said we must be the change wetwage in the world.

But reducing our footprint is not nearly enough.e Wust also expand our
imprint. Specifically, we need to engage our gaweent to reverse the most
encompassing destruction society has ever amagsatsathis Earth. It is a challenge
unparalleled in the history of human civilizatiolo meet this challenge, citizens must
re-conceive their government’s role in environméeptatection.

Let me begin by taking stock of where our civilipatsits on the trajectory of

environmental loss. Then | will suggest why goveent is essential and yet why it is

! Mary Christina Wood, Philip H. Knight Professorlafw, Morse Center for Law and Politics Resident
Scholar (2006-07), Founding Director, Environmeiatadl Natural Resources Law Program, University of
Oregon School of Law. This was a keynote addressemted at the 2006 Bioneers Conference held in
Eugene, Oregon (beam location) on October 20, 288éhttp://www.bioneers.org. Footnotes have been
added to provide reference citations. The autheatty appreciates the research assistance of Meria
Dellinger and Chas Horner. The themes of this kéymaddress are explored in a book in progres®yM
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not working. Finally, | will suggest a new discearthat we could all use to engage our
government in protecting Nature.

Let us first confront the big picture. We areidiyplosing life on this planet. Just
a few statistics speak volumes. In this countoya] at least 9,000 species are at risk of
extinction? Fish advisories for toxic contamination arefieet for 25% of all rivers,
35% of all lakes, and 71% of all coastal estuanekis country, as well as 100% of the
Great Lake$. The United States has lost over 53% of its weihand 90% of its old
growth forests. California has lost 99% of its native grasslin@ihe amount of urban
land development has quadrupled between 1954 &’ 18ccording to the

Environmental Protection Agency, 95% of all Amensaiow have an increased risk of

2 SeeCOUNCIL ON ENVIRONMENTAL QUALITY , ENVIRONMENTAL QUALITY , 21ST ANNUAL REPORT137
(1990) (reporting 9,000 species at risk of extmetand noting, "The problem is national in scopih w
every region of the country reporting losses ofveaspecies . . . more than species are being Witole
plant and animal communities -- integrated, resil&y/stems -- are threatened.").

3 Seehttp://epa.gov/waterscience/fish/advisories/20@étjons. html#findings; U.ENVTL. PROT.

AGENCY, Doc. No. EPA-823-F-01-010, EPPRACT SHEETUPDATE: NATIONAL LISTING OFFISH AND
WILDLIFE ADVISORIES1 (Apr. 2001), cited in NTIONAL ENVTL JUSTICEADVISORY COUNCIL, FISH
CONSUMPTION ANDENVIRONMENTAL JUSTICE, 19 (rev. Nov. 2002) [hereinafter NEJAC]. In 20@38
states had fish advisories, totaling 3,089. EN/TL. PROT. AGENCY, DoC. No. EPA-823-F-04-016:PA
FACT SHEET: NATIONAL LISTING OFFISH ADVISORIES (Aug. 2004) available at
http://www.epa.gov/waterscience/fish/advisoriesfbeet.pdf. EPA has also found that 42% of all
wadeable streams are in “poor” conditiddeeU.S. Environmental Protection Agency, Wadeablez®®
Assessment Fact Sheavailable athttp://www.epa.gov/owow/monitoring/wsa/WSAfactshdb06.pdf;
see alsdMore Than Half of U.S. Streams Pollut&EUTERSWORLD ENVIRONMENT NEWS, (May 8, 2006),
available athttp://www.planetark.com/dailynewsstory.cfm/new8&R66/story.htm (citing EPA data).

* William B. Meyer,Consequences: The Nature and Implications of Bnvitental Changd>RESENT
LAND USE ANDLAND COVER IN THEUSA 24-33 (1995), excerpted iaNJG. LAITOS, SANDRA B. ZELLMER,
MARY C.Wo0o0D, & DAN H. CoLE, NATURAL RESOURCEL. AW 730 (West Publishing, 2006ee alsdReEED
NOSS ET AL, ENDANGERED ECOSYSTEMS OF THRUNITED STATES. A PRELIMINARY ASSESSMENT OR. 0SS
AND DEGRADATION, Appendix 1 (citing Dahl 1990gvailable athttp://biology.usgs.gov/pubs/ecosys.htm.
®> Noss ET AL supranote 4 (citing World Resources Institute 1992).

® Noss ET AL, supranote 4 (citing Kreissman 1991).

"U.S. Envil. Protection Agency, E.P.A. 231-R-01-002r Built and Natural Environments: A Technical
Review of the Interactions Between Land Use, Tramation, and Environmental Quality (2001),
available at:http://www.smartgrowth.org/library/built.htmThe amount of developed acreage during that
time period grew from 18.6 million acres to aboditO/million acres in the contiguous 48 statkesk.




lung cancer, just from breathing toxins in outdaip® EPA estimates that 8% of women
of childbearing age have unsafe blood mercury canggons, and more than 300,000
newborns each year risk learning disabilities dufetal exposure to methylmercuity.
Babies in the United States are being born politfted

On the global level, approximately half of the vabsloriginal forest is gone, and
another 30% is degraded or fragmentedhere are now 200 “dead zones” in the
world’s oceans, covering tens of thousands of sgmales’? Nearly one-third of the sea
fisheries have collapsed, with the rate of dedioeelerating towards complete loss of
wild seafood just four decades from n6wThe World Conservation Union has found
that globally, 30% of all fishes, 20% of all ampiaiis, and 25% of all reptile species are
threatened? The World Wildlife Fund 2000 report found that tBarth’s natural

ecosystems have declined by 33% over the last 8G¥e

8 GENERAL ACCOUNTABILITY OFFICE, Doc. No. GAO-06-669 REPORT TOCONGRESSIONALREQUESTERS
CLEAN AIR ACT: EPASHOULD IMPROVE THEMANAGEMENT OFITS AIR TOXICSPROGRAM 1 (June, 2006),
available athttp://www.gao.gov/new.items/d06669.pdf.

° Environmental Protection Agency, Methylmercury Bspre, http://www.epa.gov/mercury/about.htm.
19 seeDouglas FischeBabies Born PollutedDAKLAND TRIBUNE (July 18, 2005).

M THE WORLDWIDE INSTITUTE, VITAL SIGNS 2002104 (2002) cited in LAITOS, ZELLMER, WOOD & COLE,
supranote 4, at 441.

2 SeeJohn HeilprinU.N.: Number of Ocean “Dead Zones” Ri#&ssSOCIATEDPRESS(Oct. 19, 2006).
The dead zones are as far-flung as Finland, Gl@maa, Britain, Greece, Peru, Portugal, Uruguag, th
western Indian Ocean, the Gulf of Mexico, and theifc Northwest in the United Statekd.

13This was the finding of an international team afe@rchers, which published its results in the jaurn
SCIENCE. SeeRichard BlackOnly 50 Years Left” for Sea FistBBC NEwSON-LINE (Nov. 2, 2006),
available at http://news.bbc.co.uk/2/hi/sciencednat6 108414.stm The team found that the fish decline
was closely tied to broad loss of marine biodiwgrand concluded that “[tlhere will be virtually tihing
left to fish from the seas by the middle of thetoepnif current trends continue . . . Id. (paraphrasing
study). Lead author Boris Worm of Dalhousie Unsigrin Halifax, Nova Scotia, stated: “At this po209
percent of fish and seafood species have collapgbdt is, their catch has declined by 90 perdérg.a
very clear trend, and it is accelerating. . .th long-term trend continues, all fish and seafspeties are
projected to collapse within my lifetime -- by 2048eport: Seafood Faces Collapse by 208BIN.com
(Nov. 2, 2006). Researcher Steve Palumbi, Stdridmiversity, commented: “Unless we fundamentally
change the way we manage all the ocean speciethéwgas working ecosystems, then this centuryds t
last century of wild seafood.” BBON-LINE, supra.

14 Consult www.iucn.org. E.O. Wilson, re-known Hambzbiologist, estimates that the world is losing
27,000 species per year (3 per hour). B/0soON, THE DIVERSITY OFLIFE 280 (1992).

SWWF LIVING PLANET REPORT2000, 1available at www.worldwildlife.org. World Wildlife Fund
(WWF) examines ecosystems on a global scale arspretrends in species loss. The 2000 report



Global warming is a threat that eclipses all otharsl it is accelerating. Carbon
dioxide, the main contributor to global warmingshiaached a level in the atmosphere
higher than at any time in the last 650,000 y8amsd is rising at a rate of 2% each
year!’” Scientists warn that temperature increases wittelmay send more than a third
of the planet’s species into extinction within trext 44 years® The Polar ice cap and
almost all of the glaciers of the world are meltragidly — they include the Swiss Alps,
the Himalayas and the AndEsGlacier National Park will likely have no more gers

in 15years®® Greenland is melting: On October 30, 2006, British Prime Minister Tony

concludes that "the ecological pressure of humanmitthe Earth has increased by about 50 per cemt ov
the same [30-year] periodltl. WWF presents indexes to measure changes in spawimdance over time
in three separate categories: forest speciefviiaer species, and marine species. Its 2000trppesents
a dramatic decline in all three categories ovempiirgod 1970-99: freshwater species (-50%), marine
species (-35%), and forest species (-12%). Sityjltre MILLENNIUM ECOSYSTEMASSESSMENT OR2005,
conducted by 1,300 experts from 95 countries, eamled: “60 percent of the economic system services
that support life on Earth — such as fresh watghgfies, air and water regulation, and the remuiaif
regional climate, natural hazards and pests —eirglilegraded or used unsustainablyil’ IEINNIUM
ECOSYSTEMASSESSMENTSYNTHESISREPORT, http://www.millenniumassessment.org/en/index.aspx
discussed in ATOS, ZELLMER, WOOD & COLE, supranote 4, at 84.
®AL GORE, AN INCONVENIENT TRUTH 66-67 (2006).
7 Jim HansenThe Threat to the PlaneEHE NEw Y ORK TIMES REVIEW 12 (July 13, 2006). Hansen, the
leading climate scientist for NASA, warns thatsifch growth continues for even another decade, the
emissions in 2015 will be 35% greater than the 2808Is. This could cause a projected rise in
temperature of about five degrees Fahrenheit duhisgcentury. This warming, in turn, could caase
disastrous 80-foot rise in sea level:
In that case, the United States would lost most Eaast cities: Boston, New York, Philadelphia,
Washington, and Miami; indeed, practically the ensitate of Florida would be under water. Fifty
million people in the US live below that sea level. China would have 250 million displaced
persons. Bangladesh would produce 120 milliongefy practically the entire nation. India
would lose the land of 150 million peopl#d at 13.
18 RossGELBSPAN, BOILING POINT 1, 36 (Basic Books, 2004) (projecting extinctidrone third of the
world’s species by 2050). Fifty percent or mor¢ha species currently on earth may be extinchbyend
of the century if current global warming factorqitoue. Hansersupranote 17, at 12.
9 GoRE supranote 16, at 48-59. In 2003 the United NationsiEmment Programme (UNEP) released a
study predicting the ruin of many low-level skioes world wide as a result of global warmingee
Global Warming Threatens Many Low-Level Ski Reswitts Ruin — UN StudyJN NEWS SERVICE, Dec.
2, 2003 available athttp://www.un.org/apps/news/printnewsAr.asp?nid3®0Under a worst-case
scenario, none of Australia’s ski resorts will lm@®omically viable by 2070 if current warming trend
continue.
% GoRE, supranote 16, at 47. In the last 150 years the gladiarea of the Waterton-Glacier International
Peace Park (a World Heritage Site) has decreas@&8%y Of the 150 glaciers that were present ir0185
only 27 remain todayWaterton-Glacier National Park Petitiod6 NRLI NEws11-12(Spring/Summer
2006). A coalition of non-governmental organizations hastipned the World Heritage Committee to list
the Park as a World Heritage Site in Danger duélitmate Changeld. at 11.



Blair unveiled a landmark report on global warmargl said: “This disaster is not set to
happen in some science fiction future many yeaea@hbut in our lifetime. Unless we
act now . . . these consequences, disastrousyaarhewill be irreversible. There is

nothing more serious, more urgent, more demanditegpdership. . . in the global

L GoRE, supranote 16, at 195. The mass of Greenland decrdmsBfl cubic miles of ice in 2005.
Hansensupranote 17, at 13.



community.® As Pulitzer Prize winner Ross Gelbspan putd@]limate crisis is . . . a
civilizational issue.®

It would be sheer fantasy to believe that thesestitss are end-points. Rather,
they are mileposts along a road that leads toyaclear dead end for all of us. The 25%s

will turn into 75%s and then 100%s. At some poamd perhaps very soon, there will be

22 Simon HooperReport Sets Climate Change Challef@€Ccom (Oct. 30, 2006). The British report,
THE STERN REVIEW ON THEECONOMICS OFCLIMATE CHANGE (Cambridge University Press, forthcoming
January, 2007), is authored by Sir Nicholas St former chief economist at the World Bank. Pphe-
publication version is available at
http://www.hmtreasury.gov.uk/independent_revievesfstreview_economics_climate_change/stern_revie
w_report.cfm. See alsdlsa McLarenGlobal Warming Report Calls for Immediate ActiGiMES
ONLINE (Oct. 30, 2006); Sarah Clarkehe World TodayABC ON —LINE (Oct. 30, 2006)available at
http://www.abc.net.au/worldtoday/content/2006/s18&&htm. The 8RNREVIEW concludes:
The scientific evidence is now overwhelming: climahange is a serious global threat, and it
demands an urgent global response. . . . Climaegghwill affect the basic elements of life for
people around the world — access to water, foodymtion, health, and the environment. Hundreds
of millions of people could suffer hunger, wateoghges and coastal flooding as the world warms. .
.. [IIf we do not act, the overall costs and riskglimate change will be equivalent to losindestst
5% of the global GDP [Gross Domestic Product] egedr, now and forever. If a wider range of
risks and impacts is taken into account, the eséisnaf damage could rise to 20% of GDP or more. .
.. If no action is taken to reduce emissions citvecentration of greenhouse gases in the atmosphere
could reach double its pre-industrial level asyead 2035, virtually committing us to a global
average temperature rise of over 2 degrees Chelfohger term, there would be more than a 50%
chance that the temperature rise would exceed feded@. This rise would be very dangerous
indeed; it is equivalent to the change in averageperatures from the last ice age to today. . . A
countries will be affected. TEBRNREVIEW, suprg Summary of Conclusions, at vi.-vii.
The SERNREVIEW projects a narrow window of time — 10 to 15 yeais which to curb greenhouse
gasses.SeeClarke,supra
Despite international scientific consensus on atarchange, the Chairman of the Senate
Environment and Public Works Committee, Senatore¥aimhofe, R-Oklahoma, gave a speech on the floor
of the Senate on September 28, 2006 urging hisamlies to “start speaking out to debunk hysteria
surrounding global warming [so as not to] deraél #conomic health of our nationSee
http:speech://epw.senate.gov/speechitem.cfm?papg=id=264027. As a result of the 2006 elections,
Senator Barbara Boxer (D-Cal.) became chairwomaheoSenate Environment and Public Works
Committee. Senator Boxer and the Chairman of theat® Energy and Natural Resources Committee
(Senator Bingaman), as well as the Chairman oSt#mate Homeland Security and Governmental Affairs
Committee (Senator Lieberman) have called uponidRresBush “to pass an effective system of
mandatory limits on greenhouse gases,” statingetfhists are now warning that we may be reaching a
‘tipping point’ beyond which it will be extremelyificult, or perhaps impossible, to avoid the worst
consequences of climate change.” Press ReleaseSemator Barbara BoxdéBpxer, Bingaman and
Lieberman Ask President to Commit to Working witim@ress to Fight Global Warmir(@ov. 15, 2006),
available at http://boxer.senate.gov/news/relessasid.cfm?id=265906.
% Gelbspansupranote 17, at 1. Gelbspan points to scientific agrent that climate stabilization requires,
at the very least, a 70% decrease in fossil fuesemption.|d. at xi. While Gelbspan describes
technologies and conservation strategies that claiee such a shift, he also points out the “pestsand
pathological denial” of Americans on this issuee liges citizens to view the threat as “an unpreced
opportunity to use the climate crisis as the fotiogiafor a . . . common global project that woutdate the
basis for a far wealthier, more equitable, andnadtely, much more peaceful worldld. at xiv.



mere fragments of a natural system left, and it mat support abundant life on this
planet** If you take a hard look at the pace of change,serithat such an end-point
could be within our lifetimes. We therefore neadramediate, massive shift in the way
our society conducts itself. We have been sathagfor years now, and yet the
problems have only worsened.

If you are a strategic thinker, and devoted tociduese of environmental health,
you might be thinking right now, what is my partaacomplishing such a massive shift?
In assessing what you can do from this point ankthbout what you have done during
the last two decades to protect Nature. It isrduthis recent time period that many
losses have accelerated. Many Americans havereegaling, composting, buying
organic products, using less paper, convertingtbargeable batteries, driving less, and
trying to convince their family members, friendslareighbors to do the same. These are
important changes to make, because they serveaagpdes to show others that we can
make adjustments without society collapsing. Bwgse collective efforts on the part of
dedicated citizens have not been enough. Sdwy,liave barely made a dent in the
way the broader mass of people goes about evefidlay. For every person switching

to hybrid cars, | can show you ten driving SUVar Bvery 10 people that turn off lights

%4 Harvard professor E.O. Wilson, one of the worldading scientists and a Pulitzer Prize recipieas,
produced an urgent manifesto, EM@ILSON, THE FUTURE OFLIFE (2002). He concludes that, if the
current environmental destruction continues:
The most memorable heritage of the twenty-firsta@gnwill be the Age of Loneliness that lies
before humanity. The testament we will have lefiaiunching it might read as follows:
We bequeath to you the synthetic jungles of Haavalia scrubland where once thrived
the prodigious Amazon forest, along with some rartsaf wild environments here and
there we chose not to lay waste. Your challenge iseate new kinds of plants and
animals by genetic engineering and somehow fit ttogrether into free-living artificial
ecosystems. We understand that this feat may jmp@ssible. We are certain that for
many of you even the thought of doing so will peigeant. We wish you luck. And if
you go ahead and succeed in the attempt, we régaetvhat you manufacture can never
be as satisfying as the original creation. Accayt apologies and this audiovisual
library that illustrates the wondrous world thatagsto be.
Id. at 77-78 (italics in original).



to save electricity, | can show you a hundred kbate lights on when they leave home.
For every hundred people that painstakingly rectrodgr plastic milk jugs, | can show
you a thousand that just do not bother. At sometpenvironmental strategy must
acknowledge simple mathematics: if the rate ofiatdry conversion to eco-friendly
behavior is not outpacing the rate of destructekdvior — and outpacing it enough on
the macro scale to turn the tide of the environ@lgrarameters we must pay attention to,
like species loss, climate change, deforestatdg fpollution, and such — then we are
not reversing environmental losses; we are justisip them by some indeterminate
amount. As you know, an indication of insanitgi@ng the same thing 1,000 times over
with the same result and expecting a differentlteguthe next attempt. We now must
rethink our strategies for protecting Nature, ardmust do so urgently. The net losses
over the past two decades make one thing very:@eaironmental responsibility cannot
be left solely to volunteerism.
[I. THE ROLE OFGOVERNMENT

Certainly, if we were looking for the most createved rewarding ways to
improve environmental conditions, we would not Idolgovernment. We would
effectuate change through education, art, religaowl, the marketplace. We would plant
the seeds of a new environmental ethic, as Aldpbkbsuggested decades &gand
hope that those seeds might blossom into a newoiveglating to the Earth. But, is there
something about environmental harm that inhereetiyires the strong hand of
government? | would suggest that there is.

The global warming crisis demonstrates the probl&ost Americans continue

to drive their cars, despite the fact that these emit carbon dioxide to the atmosphere,

% ALDO LEOPOLD, The Land EthicA SAND COUNTY ALMANAC 237-264 (1966 ed.).



and that carbon dioxide is the most significanttdbator to greenhouse gas£&s)nd
that global warming, if unchecked, could end life on Earth as we know it. Why have
individuals not radically changed their driving laefor? Because they lack the
necessary feedback loops to account for envirorshbatm in their rational decision-
making. First, they have no idea what it will taketheir individual part to address
global warming. They do not know if they shoulduee car trips only when it is
convenient for them, or if they should reduce tlgeiving by 50%, or give up driving
altogether. They do not know what their individugdponsibility is to solve this global
problem. Second, even if they do reduce theitrgas, they cannot control the actions
of all of the other millions of people who drivégre is an immediate offset to their
positive behavior.

Some may be quick to criticize people who drive SUbecause their gas-
guzzling vehicles contribute more to global warmihgn smaller vehicles do. Yet we
must ask ourselves, are these SUV drivers simplgy@ No, they are quite rational.
That's the problem. Absent that feedback loopptecannot calculate their
environmental footprint, and they cannot factorgdarm environmental harm into the
equation of their everyday lives. So they go dlulming the things that are most
convenient to them in the short-term. They mayhb®acting intelligently over the long-
term, but they are acting rationally in the shertast. Whether we are talking about
global warming, or use of chemicals, or destructbland or any other environmental
issue, we are led to one clear and haunting proisplee rational behavior of the 300
million citizens of the United States of Americanist likely to change in the massive and

urgent way it must in order to address the enviremia crises of today. And that is

% SeeHansensupranote 17, at 13.



precisely why such destruction will continue if @onmental strategies rely on
volunteerism alone.

Instead, we must call upon government to step thaaluress the environmental
collapse around us. Government is constitutedh®ipurpose of assigning individuals
certain responsibilities as part of a collectiveisty. That is a major part of its function.
Consider how seamlessly the tax system works. &éd noads, schools, parks, and a
defense system. Government takes a huge chunk giaychecks to meet these needs.
We need government to allocate responsibility wheomes to the environment. Have
we forgotten, amidst the anti-government mindset piervades America right now, that
the most fundamental duty of government is to mtevor the health and welfare of the
citizens? That duty has encompassed, since ariciezs, the protection of natural
resources for present and future generations.relieaothing more basic than that.

Does this mean government must impose draconiasures? Perhaps not. The
hopeful aspect about a society built on massivaeniaghat a good deal of belt-
tightening can occur without any effects being cedion an every-day level. Would we
notice if our toilet paper were unbleached rathantbleached? Or if our kids’
bubblegum were not packaged up as Sponge Bob SBaats? Or if Styrofoam
suddenly disappeared from fast food stores? Plpbab. And for the changes we do
notice, perhaps we would not resent governmentagégn if it were more clear what
purpose it serves. People might suffer a few diamtein their yards if a ban on
pesticides kept their kids out of cancer wards. Wékeomed a ban on asbestos when we
saw exposed workers dying of lung cancer all ackossrica. We supported a ban on

leaded gasoline when we learned that lead causathhtetardation and nerve damage in

10



our children. We embraced a ban on CE@saddress the hole in the globe’s ozone
layer. But in all of these instances, we needaggonent to step into the market,
because our so called “free” market gives consumereal freedom of choice. To have
real choice, consumers must have real informattnch, for the most part, they lack.

In many instances, government could simply banrenmentally destructive
products or behavior without the citizens blinkiagce. But we must also realize that,
the closer we get to environmental collapse, theereatreme the regulatory measures
will have to be to provide for the survival of theaximum numbers of people. Freedom
didn’t reign in New Orleans in the aftermath of Hcaine Katrina, and there was not a lot
of consumer choice either. In the end, we arsudiject to Nature’s jurisdiction, and
government’s most important job is to keep us impliance with Nature’s Law.

[ll.  THE FAILED PARADIGM OF ENVIRONMENTAL LAW

So, the next question is, where is government tdags? Well, government is
hard at work. In the 1970s, at the height of th@renmental movement, Congress
passed a set of statutes that boldly addressetbenwental damage. These statutes
included the Clean Water Act, the Clean Air Ace tndangered Species Act, the Toxic
Substances Control Act, and many, many othersa #&sult of these statutes, we have
more environmental law than any other country enwlorld. We have hundreds of
thousands of pages of federal and state statefgslations, and court cases. And, we
have more environmental officials than any othéromeon Earth. They work in federal,
state, and local agencies that are charged by i#wpnotecting our environment.

Billions of dollars of taxpayer money funds theionk.

27 Chlorofluoro-carbons.
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So why, then, is our environment spiraling towaddsster? The problem is not
that these officials lack authority to control emvimental harm. These statutes give
tremendous authority to federal, state, and loffadials to control just about any
environmental harm you can think of. The problerthat, along with this authority,
these laws also give discretion to the agencigetmit the very pollution or land
destruction that the statutes were designed tceptev Of course, the permit systems
were never intended to subvert the goals of enaiental statutes. They were never
intended to be the end-all of regulation. But ajesnhave used their discretion to
enshrine a permit system that inevitably sinksstla¢utory goals. The majority of
agencies spend nearly all of their resources tmpgerather than prohibit, environmental
destruction. Agency discretion has bred instindlzed permissiveness. Whether we
are talking about the U.S. Environmental ProtecAgency (EPA), or the U.S. Fish and
Wildlife Service, or a state water agency, or & planning agency, or just about any
other agency, most simply are not sayind‘h@nd now, the overarching mindset of

nearly all agencies is that permits are there tgrhated.

% 5ee generalfROBERTF. KENNEDY JR., CRIMES AGAINST NATURE 32-33(federal agencies in Bush II
administration “have given quick permit approvatsl @oled out waivers that exempt campaign
contributors and polluters from rules or regulasidh For a discussion of decision-making under th
Endangered Species Act (ESA), see Oliver A. Hollitle Endangered Species Act and Its Implementation
by the U.S. Departments of Interior and CommgédeU. @®Lo. L. Rev. 277, 319 (1993)(“[T]he number
of projects actually arrested by the ESA is neadgexistent. . . . . "); Daniel J. Rohlfeopardy Under
Endangered Species Act: Playing A Game Protectedi€&pCan’'t Win41 WASHBURNL.J. 114, 151,
n.153 (2001)(citing FWS study finding that in a-gear period, jeopardy opinions blocked only 54
activities out of 2,719 formal FWS consultationg)or a discussion in the context of the EPA program
see Mary Christina WoodgPA's Protection of Tribal Harvests: Braiding thgency’s Mission34
EcoLoGY LAW QUARTERLY (forthcoming, March, 2007); see also David Schwed, The EPA’s Faustian
Bargain, REGULATION 36 (Fall, 2006). For an account of the U.S. Ai@orps of Engineers’ permitting
record under section 404 of the Clean Water A&,L2¢T0S, ZELLMER, WOOD & COLE, supranote 4, at
815 (noting that less than 0.2 percent of permgsdanied).

The problem is not limited to the United Statess the former Executive Director of the United
Nations Environment Program noted:

The field of law has, in many ways, been the petation in the world-wide effort to deliver a

cleaner, healthier and ultimately fairer world. Wéese over 500 international and regional

agreements, treaties and deals covering everyffongthe protection of the ozone layer to the
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Let us take the Clean Water Act as an example.gféss passed the act in 1972,
and declared the national goal of ending — gasgjng-- all pollution to navigable waters
by 1985%° Permits to discharge pollution were to be isdoegust five-year term&® and
businesses were to adopt new technology in theitram time to eliminate their
discharges! But EPA and the state agencies started issuingipafter permit, and
soon it became the agencies’ way of doing busiffesé/e are now 20 years beyond the
date by which we were to have no more pollutionunrivers, and yet pollution is now
worse than evef Of course, rivers are not catching on fire anyenbut do not let that
fool you. There are toxic chemicals never hediobagk in the 1970s discharging to the

waters, bioaccumulating in the entire food chaird anding up in our bodi€8. Now we

conservation of the oceans and seas. Almosf albtiall, countries have national environmental
laws too. But unless these are complied with, ssitbey are enforced, then they are little more
than symbols, tokens, paper tigers. This is ameisdgfecting billions of people who are effectively
being denied their rights and one of not only naldut regional and global concern.
Klaus Topfer, Executive Director of the United Meis Environment Program on the adoption of the
Judges’ Johannesburg Principles on the Role ofdadvSustainable Development (Aug. 2Q)G&ailable
at http://www.climatelaw.org (viewed 10.31.06).
29 Clean Water Act, § 101, 33 U.S.C. § 1251(a)(1p®Q"It is the national goal that the discharge of
pollutants into the navigable waters be elimindigd 985.”).
'See33 U.S.C. § 1342(b)(1)(B) ([P]ermits . . . are fiaed terms not exceeding five years . . . .”).e€Th
permit system is called the National Pollution DisgeElimination System, reflecting Congressional
intent to phase out pollution to waterwalcs.§ 1342.
31 SeeComm. for Consideration of Jones Falls Sewage ByEain, 539 F.2d 1006, 1007-08 (4th Cir.
1976) (“[T]he Act establishes a series of stepsciliinpose progressively stricter standards ungilfihal
elimination of all pollutant discharges is achieyitat being envisioned for the year 1985.”); M&kvan
Putten & Bradley D. Jacksofhe Dilution of the Clean Water Ad&9 U.MicH. J.L. REFORM 863-69, 889-
91 (1986).
32 Many permits are automatically renewed at thedadritie five-year termSeeU.S.ENVTL PROT.
AGENCY, NPDESFREQUENTLY ASKED QUESTIONSavailable at
http://cfpub.epa.gov/npdes/allfags.cfm?program_#8f)see alsdNood,Braiding the Agency’s Mission,
supranote 28, at n.43.
¥ 3eeid.
3 SeeDavid Ewing DuncanThe Pollution WithinNATIONAL GEOGRAPHIC(October, 2006). In fact, EPA
reviews, under the Toxic Substances Control ActOAy about 1,700 new compounds every year and
allows 90 percent of them to enter the marketpigitieout restriction. There are 82,000 chemicalgluge
the United States, and only a quarter of them learee been tested for toxicityd.
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have so much pollution that EPA’s 2000 StrateganRiarns: “[P]olluted water and
degraded aquatic ecosystems threaten the viabflayl living things . . . .

Environmental law was not supposed to work this.wélye entire premise of
administrative law is that agencies are neutratares and will use their discretion to
serve the interests of the publfcin reality, though, most agencies today use their
discretion to further political endé. And the politics of the day make it hard forrtheo
say no to pollution. The discretion that is buntb the law works as a political club.
Public servants in these agencies are stormed\mlajers, vetoed by their supervisors,
taken to the mat by Senators and often risk lo#ieg jobs if they say no. Drawing the
line against environmental harm is often careeridai

Moreover, this line-drawing paradigm is devoid nfduman value system to
serve as a counterweight to political pressure.ilé\@®ongress wanted us to have clean

air, pure water, and recovered species — aspisatf@public could identify with -- the

line-drawing paradigm we have slipped into subsglan entirely new focus: how much

% U.S. Environmental Protection Agency, StrateganPEPA doc. 190-R-00-002 (Sept., 20G0)ailable
at http://www.epa.gov/ cfo/plan/2000strategicplan.pdf

% professor Schoenbrod notes “the assumption upéchwite EPA'’s rulemaking power is based — that
only an expert agency insulated from politics carttee right thing.” Schoenbrodupranote 28 at 39.

37 SeeSchoenbrodsupranote 28 at 39 (“The EPA was supposed to insulat@@nmental rules from
politics. But it did not; it insulated the poliims from responsibility.”). Professor Wendy E. §fiar
conducted an extensive study of EPA’s decision-nmakind revealed a “science charade’ that serves to
hide the political motivations behind regulatorcid@ns. SeeWendy E. WagneiThe Science Charade in
Toxic Risk Regulatior®5 L. L. Rev. 1613, 1653 (1995) (observing, “Public officiatecéd with
resolving . . . conflicting demands [of economiafgoand public health] thus must resort to thersxe
charade out of sheer political necessity.”). Theekt Service provides another example of extreme
politicization of decision-making. For discussi@eg Oliver A. HouckDn the Law of Biodiversity and
Ecosystem Manageme8t, MINN. L. REV. 869,(1997)(noting the “contorting influence on agency life of
economic interests and politics. . . . [W]hen itn&s to decisions that will affect large amountseat
estate, these pressures are always on.”); Sieata\CIEspy, 822 F.Supp. 356, 370 (E.D. Tex. 19884

38 F.3d 792 (5 Cir. 1994)(noting “statutory violations by exce&dy self-aggrandized, run-amok
executive agencies” in context of Forest Serviceagament); Sierra Club v. Thomas, 105 3d 248, 881 (
Cir. 1997),rev’'d on other ground®hio Forestry Ass’n v. Sierra Club, 523 U.S. 72898) (“[R]ather than
being a neutral process which determines how tlierrad forests can best meet the needs of the Avaueri
people, forest planning, as practiced by the F@estice, is a political process replete with opyaities
for the intrusion of bias and abuse.”).
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pollution and resource scarcity can we impose @iepp It is rather like starting with a
just-say-no approach to drugs and then asking hamyrdrugs we should give the
addict. The addict will never want us to draw line. That is precisely why we are
reaching an endpoint with so many resources. gigsrkeep doling out those permits
until they have the sense that the next one worddkthe camel’s back. But you can
see the problem with that approach: you are léft @ very diminished camel. Soitis
with all of Nature. That is why we have desertfion, deforestation, a hole in the ozone
layer, dead zones in our oceans, and an atmosgaegerously heating up.

To illustrate how detached environmental law igrfrany human value system
today, consider the way in which EPA looks at huragposure to toxins. With every
pollution scenario, EPA tries to draw a line at howch pollution will impose an
unacceptable risk to society. In decision afterglen, it allows toxic pollution that
carries a certain probability of causing canceesasrhose probabilities range from one
in a million (10°) to one in 10,000 (1%).*® And everyone knows this is a shell game —
the real body burden of toxic chemicals is far tgehecause we all get assaulted on a
daily basis with a number of chemicals, each ofcwluarries a risk factor. EPA spends
a huge amount of our money in its struggle to aeitee whether to allow a risk of Tr
10°, but let us face it, there is no value differeheéwveen the two unless you want to
count coffins. It does not take a toxicology Ph®figure out that the toxins EPA
permits are contributing to soaring cancer ratesuincommunities. Show me a family

today that does not have some member -- a brathsrster, or cousin, or parent or

38 U.S.ENVTL PROT. AGENCY, Doc. No. EPA-822-B-00-004, MTHODOLOGY FORDERIVING AMBIENT
WATER QUALITY CRITERIA FOR THEPROTECTION OFHUMAN HEALTH (Oct. 2000) § 2.4available at
http://lwww.epa.gov/waterscience/criteria/humanheaiethod/complete.pdf. (‘EPA believes that

both 10° and 1@ may be acceptable for the general population hathighly exposed populations should
not exceed a 10risk level.”).
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grandparent -- diagnosed with cancer. Breast canse 26% in just fifteen years from
1973 to 1988° Among children aged 1-14, cancer now causes oeath in the United
States than any other dise&sand, overall, cancer in children has climbed 16%e

past decade alorfé. Yet EPA continues to allow more and more toxitiygimn into our
airs and waters, telling us it is fine to causeceario a modeled number of people. This
sniper-style of regulation is never questioneder€hs no discussion of whether the
human sacrifice implicit in these numbers is justifoy any social good resulting from
the particular industry and its products. EPAdpr@ach makes it a participant in a
discretionary chain of death.

Unfortunately, there are few citizens at the gafesnvironmental law clamoring
for a new set of values. Quite the contrary. &ee a very passive population today.
It is precisely because we have the most develepedf environmental laws in the
world that our citizens believe it must be workingyloreover, for those who know it is
not working, the impenetrable complexity of envimeental law has largely muted their
voices. The agencies have created a linguisticsteoffrom their statutory authorities.
Every regulation is so weighted down by acronyntstachnojargan that we hardly
know what they mean. We have ARARs, TMDLs and TSEIBs and HMPs, RPAs and

PRPs, EFHs and ESUs, and hundreds, yes hundreathenfacronym&* And if the

39 American Cancer Society, Cancer Facts & Figuré&619%merican women now have a one-in-eight
thance of developing breast cancer at some potheinlives. Id.

Id.
“I Miller, B.A., et al (eds.), SEER Cancer StatisfReview 1973-1990, National Cancer Institute, Nitbp
no.93-2789 (1993).
2 ARAR: “applicable or relevant and appropriate riegment.” TMDL: “total maximum daily load.”
TSD: “treatment, storage, and disposal facilitIP: “state implementation plan.” HMP: “habitat
management plan.” RPA: “reasonable and prudéstrgitive.” PRP: potentially responsible party.”
EFH: “essential fish habitat.” ESU: “evolutiogasignificant unit.” Acronym dictionaries abound the
web. For some examplesgehttp://www.epa.gov/OCEPAterms/aterms.htmi
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public wants to advocate for pollution controlsitould know the obvious differences
between Best Control Technology, Best Availablehfetogy, Best Available Control
Technology, Best Available Control Measures, Begtikable Demonstrated
Technology, Best Available Retrofit Technology, BBemonstrated Achievable
Technology, Best Demonstrated Control Technologyg, Best Demonstrated
Technology, among othef3. Great. We cannot expect people to fight palutising
this language. As one judge aptly described,aballframework is “mind-numbing*
The agencies have so complexifietheir permit systems that the average American is

left at the gates. Complexity operates as a wdnbghield from scrutiny®
IV. THE POLITICIZATION OF AGENCY DECISION-MAKING

Without an engaged public voicing core environmievddues on a regular basis,
a very different set of values steers the agendisstetion. The shrill call of private
property rights is heard in the halls of almostrg\agency every day. Asphalt plant
operators and chemical manufacturers, land deved@el timber companies, auto
manufacturers and computer chip makers, industtsaéind individuals of all sorts
scream out to these agencies not to draw thatatgylline on their activity — because
doing so would impair their property rights or htim¢ir economic goals. This private

property rights movement has cowered officialsvatg level of government.

http://library.fws.gov/ccps/rc/20_Acronyms&BackCopdf;
http://acronyms.thefreedictionary.com/Essential+Hiklabitat.

“3 U.S.ENVIRONMENTAL PROTECTIONAGENCY, TERMS OFENVIRONMENT: GLOSSARY, ABBREVIATIONS,
AND ACRONYMS, available athttp://www.epa.gov/glossary/aaad.html.

4 American Mining Congress v. EPA, 824 F.2d 1178a(D.C. Cir. 1987).

“5 Yes, that'sour new word.

6 SeeWagner supranote 37 at 1640-44 (describing EPA’s developméthe ozone standard under the
Clean Air Act, noting that EPA’s “mind-numbing soiéic justification” masked the policy forces diig
the rule, leaving the public with the impressioattthe standard was purely based on scientificeene.).
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And when this bureaucratic oppression continueg Emough, the status quo
takes hold and changes the mindset of the agen€les people working within them
develop tunnel vision. The bureaucratic procebsesme the end-all of their work, and
they fail to see the big picture. Then they stadoubt that they even have authority
under the law to say no to a permit, and they eraatew reality. And the deeper they
get into this morass of environmental law, the ntbey shed accountability to the public
and to the core environmental values of proteatasgpurces. It is at that point that you
hear people in the agencies saying, “It's not ny”jor, “There is nothing | can do.”
And then it becomes, “I do not have the authoriguén if the authority is plain and clear
in the statute. And then it becomes, “I have tiharity, butpolitically | cannot do it.”
When you start to hear this last statement — anbave heard it a lot lately -- you know
the agency has collapsed from the inside out.ofAlur administrative law is premised
on the assumption that agencies are neutral ce=atinat are supposed to carry out
statutes. So when the agencies start priorititieg political standing over long-term
public welfare, that is a clear signal that thealegechanism has shut down, and
government is no longer serving its intended pugpoBhat is a dangerous situation for
all of us.

Indeed, these dynamics are driving the most cafastc danger we face -- global
warming. Just two years ago, 48 Nobel-Prize wigrscientists warned: “By ignoring
scientific consensus on . . . global climate chaim& government is] threatening the
Earth’s future.*” The United States is responsible for 30% of feeghouse gasses

causing global warmin@ yet EPA has still not regulated greenhouse gassams from

" GORE, supranote 16, at 269. Gore characterizes global wagraia “planetary emergencyid. at 8.
*®1d. at 250-51.
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the growing fleet of cars produced in this countifhe Clean Air Act clearly says, in
section 202(a)(1), “The [EPA] shall prescribe stnad [for] any air pollutant from . . .
new motor vehicles . . . which in [its] judgmentsa, or contribute to, air pollution
which may reasonably be anticipated to endangediqiialth or welfare® There is

the authority, right there, for controlling carbdioxide emissions from new cars. But
top government lawyers have amassed all of thgal leesources to argue that EPA -- the
only federal agency charged by Congress to coatrgollution -- can sit back and do
nothing about this monumental problem that threstenal®® In fact, rather than using
its authority taavertglobal warming, EPA is spending its time tellirgyall to get used to
it. In June, 2006, EPA released a guide, the Bieesleat Events Guidebodk.lts

cover has a picture of a small human hand heldh wain trying to block the beating sun.
The first line of the guidebook says, “Excessivattevents . . . are and will continue to
be afact of lifein the United States® For our convenience, EPA has given this new
“fact of life” an acronym — EHE (Excessive Heat B)e® And just a few lines later, the
guidebook says, “EHE conditions can increase thielémce of mortality and morbidity
in affected populations’® Well, that's certainly true. In the summer 603, 35,000
Europeans died from a massive heat wavBut EPA will not regulate. Get used to
your new facts of life, Americans.

EPA'’s political hand is closing a crucial, lasingow of opportunity to avert the

4933 U.S.C. 7521(a)(1).

Y SeeMassachusetts v. U.S. Environmental Protectiomage415 F.3d 50 (2005) (reviewing EPA’s
denial of petition to regulate greenhouse gasses frew automobiles).

*1 U.S. Environmental Protection Agency, The Excessieat Events Guidebook, EPA # 430-B-06-005
(June 2006)available athttp://www.epa.gov/hiri/about/pdf/EHEguide_finalfp

*21d. at 5 (emphasis added).

> d.

> d.

%> GORE, supranote 16, at 75.
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worst of climate disaster. The leading climatestst for NASA warns:

[1]t will soon be impossible to avoid climate changith far-ranging undesirable

consequences. We have reached a critical tippng.p . . [W]e have at most ten

years — not ten years to decide upon action, lnugdars to alter fundamentally the
trajectory of global greenhouse emissions. Owipus decade of inaction has
made the task more difficult . .>°.

Twelve states have taken the EPA to court oveetalcitrance, arguing that EPA
should regulate carbon dioxide emissions from nass ander the Clean Air Aef. But
these states lost in the D.C. Circuit court. €bert said that EPA has tlkiéscretionto
decide not to use authority under the Clean Air taaiegulate greenhouse gas¥es.
People, it is as if your house is on fire, twentg trucks are in the driveway with hoses
drawn, and the fire chief is saying that he hasrditon to not take action. And the judge
agrees.

V. A NEw DISCOURSE
It is time to frankly admit that environmental lasvbuilt from a house of cards
that rests on a faulty premise. Vesting so mustbretion in the agencies was an
experiment — an experiment in administrative laat thas had 35 years to yield results,
and we are now running out of time to reverse #dmaabe. The good news is that in this
vast bureaucracy lies the tools and funding to taith environmental destruction, and

do so quickly. But we must find ways and wordseimvigorate the citizenry and

5 Hansensupranote 17, at 14, 16See also supraote 22 (3ERNREVIEW warning of 10-15 year time
frame to take action until worst disaster becomesitable).

" Massachusetts v. U.S. Environmental Protectiomage415 F.3d 50, 58 (D. C. Cir. 2005).

*81d. at 58 (opinion by Judge Randolph, noting that E®As not have to base its decision on solely
scientific evidence, but may make “policy judgmefi). The case is nhow on appeal before the Wnite
States Supreme Court.

20



reclaim environmental law. We do not need yettlaer set of statutes. Agencies have
plenty of authority. We just have to convince thienuse it. To do that, citizens have to
speak with a new voice.

We need not search far to find that voice. Thegeproven paradigm of thinking
that is organic to landscapes across the Unite@<$Sta his way of thinking is reflected in
the goals of every major federal environmentaluséat The Supreme Court expressed it
as foundational doctrine in cases rendered oventury ago’ Indeed, this way of
thinking has guided societies of the world for erithia®® | refer to it as Nature’s Trust.
Unfortunately, this ancient paradigm of environnaétaw has been all but forgotten by
modern agencies whose regulations spread likevasive species across the legal
landscape.

V1. THE NATURE’S TRUSTPARADIGM

To immerse yourselves in this way of thinking,ustclose the statute books and
imagine the resources important for present anddugenerations. They are the air, the
waters, the streambeds, the wildlife, the fishe@®sl other elements vital to life itself.
Nature’s Trust characterizes these natural resewsdeing in a trust managed by

government for future generatioffs A trust is an ancient legal concept that emerges

%9 See infranotes 61, 70 and accompanying text.

% Seeinfra note 72.

% Illinois Central Railroad v. lllinois, 146 U.S. 38455 (1892) (“[T]the decisions are numerous which
declare that sucproperty is held by the State, by virtue of its signty, in trust for the public. The
ownership of the navigable waters of the harbordfrttie lands under them is a subject of publicceon
to the whole people of the State.”); Geer v. Cotinat 161 U.S. 519, 525-29 (1896) (detailing antiend
English common law principles of sovereign trushevship of air, water, sea, shores, and wildlifé an
stating: “[T]he power or control pledged in that8t resulting from this common ownership, is to be
exercised, like all other powers of governmenta &sist for the benefit of the people. . .. [Thenership
is that of the people in their united sovereignty.This concept is detailed in a book in progréssry
CHRISTINA WOOD, NATURE’'S TRUST. A LEGAL PARADIGM FOR PROTECTINGLANDS AND NATURAL

21



from property law — yes, property law, not statytlaw. A trust is a legal type of
ownership whereby one manages property for theftbefi@nother®® There are always
three parts to any trust: there is the trustez=ptmneficiary, and the corpus.

The corpus is the property of the tréstThe corpus of Nature’s Trust
encompasses the waters, wildlife, air, and ressurital to our welfare and survival.
The trustee is the person who manages the trugtédseneficiaries. Our government,
as the only enduring institution with control ovemiman actions, is a trustee of our
natural resource¥. The beneficiaries of this trust are all generatiof citizens -- past,

present, and futur®. With every trust there is a core duty of pro@at? This means

RESOURCES FORFUTURE GENERATIONS The Nature’s Trust paradigm also proposes a meanipglicial
role in protecting the trust.

%2 GEORGEGLEASON BOGERT& GEORGETAYLOR BOGERT, THE LAW OF TRUST& TRUSTEES ch.1§1 (2d
revised ed1984).

3 d.

% Seeinfra notes 65-73 and sources cited thersée alsd_AITOs, ZELLMER, WOOD & COLE, supranote 4,
at 623 (“The premise of the public trust doctrigeimple: some natural resources are so impadxéhe
public’'s well-being that they should not be destrdypy the present generation, but should instead be
retained in ‘trust’ by the sovereign for the cootd welfare of future generations. . . .. The seiga
government has special trustee duties to preskeveatural trust.”); Deborah G. Musiker, et &hg
Public Trust and Parens Patriae Doctrines: ProtegtWildlife in Uncertain Political Times],6 Pus.
LAND L. REvV. 87 (1995).

% SeeArizona Center for Law in the Pub. Interest v. st 172 Ariz. 356, 367, 837 P.2d 158, 169 (1991)
(“The beneficiaries of the public trust are not jpsesent generations but those to come. The etk
balance of judicial review provides a level of aiton against improvident dissipation of an iresgable
res.”); see alsdMary Christina WoodProtecting the Wildlife Trust: A ReinterpretatiohSection 7 of the
Endangered Species A8Y ENvTL. L. 605, 611, n.20 (2004).

% BoGERT& BOGERT(2d revised ed. 19803upranote 62, ch. 29, § 582 (2d ed. 1980) (“The trubmea
duty to protect the trust property against damag#estruction. He is obligated to the benefici@rgo all
acts necessary for the preservation of the trgstviéch would be performed by a reasonably prudent
employing his own like property for purposes simtathose of the trust.”); Am. Jur. 2d Trusts,A6.
Jur. 2d Trusts 88 656, 443 ("[I]t is within the pevand duty of a trustee to . . . preserve, anteptohe
trust property against loss, dissipation, or dirtion. . . ."); Restatement (Second) Of Trusts § (I957)
("The trustee is under a duty to the beneficiaryge reasonable care and skill to preserve the trus
property."); United States v. White Mountain Apadfrée, 537 U.S. 465, 475 (2003) (recognizing that
fundamental common law duty of a trustee is to tad@intrust assets); State v. City of Bowling Gre&h3
N.E.2d 409, 411 (Ohio 1974) ("[W]here the statddemed to be the trustee of property for the beagfi
the public it has the obligation to bring suit to protect the corpus of the trust property.tgt& Dep't of
Envtl. Prot. v. Jersey Cent. Power & Light, 336 AZ50, 758-59 (N.J. Super. Ct. App. Div. 1975)dfing
both right and duty to seek damages for harm tarahtesources held in public trus@y'd on other
grounds 351 A.2d 337 (1976); Fort Mojave Indian Tribednited States, 23 Cl. Ct. 417, 426 (1991)
(finding federal trust duty to protect Indian watights because "the title to plaintiffs’ waterhtg
constitutes the trust property, or the res, whithgovernment, as trustee, has a duty to presgrve."
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the trustee must take action to defend the corgamst injury, and where it has been
damaged, the trustee must restore the corpus ofusi8’ The trustee is accountable to
the beneficiary, for the beneficiary has a propenrtgrest in the corpus of the trust. So,
as trustee, government is accountable to its aizer handling natural resources that
belong to the people.

Nearly every state in this country has court omsiand statutes expressing this
trust ownership of natural resources for the peBplén our legal system, Nature’s Trust
principles were penned by judges long ago as teednvironmental law of this nation.
Beginning in 1892 with a landmark Supreme Coureaasdledlllinois Central Railroad
v. lllinois,?® courts across this country have held that the morent holds wildlife and
navigable waterways in trust for the people, andegament must protect these
resourced’ Indeed, the courts of this country viewed tpriniciples as so fundamental
to governance that they arose as attributes ofremray engrained in government itself.
The Supreme Court said: “The state can no moreatedts trust over property in which

the whole people are interested, like navigablesvgand soils under them, ... than it

67 SeeWood, Protecting the Wildlife Trust, supmote 65, at 612 and sources cited therein.

% This body of law draws upon the public trust dimetrand wildlife trust doctrine. For sources and
materials on the public trust doctrirseeL AITOS, ZELLMER, WOOD & COLE, supranote 4, at Chapter 8.1I;
Joseph L. Saxthe Public Trust Doctrine in Natural Resource Laffective Judicial Interventiqré8
MIcH. L. Rev. 471, 558-66 (1970). For commentary on the widiiust doctrineseeWood,Protecting
the Wildlife Trust, supraote 65, section II; Michael C. Blumm & Lucus Rite, The Pioneer Spirit and
the Public Trust: The American Rule of Capture &tate Ownership of Wildlif@5 BnvTL. L. 673, 711-
719 (2005).

% |llinois Central Railroad v. lllinois, 146 U.S. 3§1892).

" The Supreme Court declaredllimois Centrat “[T]he trust . . . requires the government ta preserve
such waters for the use of the public. . . .” 146.lht 453. In another landmark case, Geer vn€dicut,
the Court characterized wildlife as owned by thepbe through a trust held by government. It sédithe
power . . . resulting from this common ownershipi®e exercised, like all other powers of governimnas
a trust for the benefit of the people, and not pseaogative for the benefit of private individuals
distinguished from the public good.” Geer, 161 \5$9 (1896).See also supraote 66 and sources cited
therein.
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can abdicate its police powers in the administratibgovernment and the preservation
of the peace. ..

This obligation to protect Nature’s Trust lies he tvery heart of government’'s
purpose. The amount of natural wealth passedttodigenerations depends entirely on
how well the governmental trustees defend the.trAstthe world has learned since time
immemorial, a government that fails to protectnigural resources sentences its people
to misery — remember that hand blocking the sun8 derhaps not surprising that such a
fundamental doctrine of government precedes thisiry, reaching back, literally, to
Justinian times. Professor Charles Wilkinson hrased the doctrine to the ancient
societies of Europe, the Orients, Africa, Moslenmuf@toies and Native America. As he
puts it, “The real headwaters of the public trugttdne . . . arise in rivulets from all
reaches of the basin that holds the societieseoivitrld.”?

Let me give you just one example of how this tresponsibility has been applied
in another country to preserve natural resourc€his case comes from the Supreme
Court of the Philippines in 1993. It was a lawsuit brought by Filipino children
represented by their parents to end logging ofeamaiain forests in that country. The
high Court found that, in the 19 years between 1868 1987, logging allowed by the

Philippine government had drastically reduced thmant of rainforest -- from 53% to

4%.* Just five years later, that figure had plummeted.8%’> The Court found that,

llinois Central, 146 U.S. at 393. And it said this: “Every legist® must, at the time of its existence,
exercise the power of the state in the executichetrust devolved on it.1d._at 460.

"“Charles F. WilkinsoriThe Headwaters of the Public Trust: Some of thelifional Doctring 19 ENVTL.
L. Rev. 425, 431 (1989).

3 Juan Antonio Oposa et. al. v. The Honorable Fudige8. Factoran, Jr., G.R., No. 101083 (S. C.
Philippines, July 30, 1993). This opinion is exated in LAITOS, ZELLMER, WOOD & COLE, supranote4,

at 441-44.

1d. at 442.

1d.
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at that rate of deforestation, “The Philippinesl Wi bereft of forest resources after the
end of this ensuing decade, if not earli€r.“This was a case of a governmental trustee
allowing eradication of Nature’s Trust, and the evas in sight. Not unlike the situation
we face today.

Here is how the minors — the children -- in theecaelaracterized their claim to
the Court: “The [government’s] continued allowani@é logging] will work great
damage and irreparable injury to . . . minors dm@rtsuccessors — who may never see,
use, benefit from and enjoy this rare and unigueirahresource treasure. This act of
[government] constitutes a misappropriation .f.the natural resource property [it] holds
in trust for the benefit of . . . minors and suatieg generations™ Quite simply, the
children were saying that their government waslisigdrom their future, violating their
property right to the natural resources held irsttfor them. The government of the
Philippines countered by saying that the rate g@iog was a “political question” for the
executive or legislative branches to decildn other words, “Leave it to our discretion.”
Sound familiar?

Here is what the Supreme Court of the Philippinestev

Every generation has a responsibility to the nexpteserve that rhythm and

harmony [of Nature] . . .. *** The right to a laaiced and healthful ecology . . .

belongs to a different category of rights . . . ifazoncerns nothing less than self-

preservation and self-perpetuation . . . -- theaadement of which may even be
76|d
7.
®1d. at 444.
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said to predate all governments and constitutions[T]hey are assumed to exist

from the inception of humankind.

The Supreme Court of the Philippines held in favothe children and used its authority
to end further logging, noting, “[T]he day wouldtnoe too far when all else would be
lost not only for the present generation, but dtsothose to come — generations which
stand to inherit nothing but parched Earth incapatl sustaining life® So there you
have it — a doctrine of property law expressing@prty right to natural inheritance for
the children of the world.

It is important to recognize that, for thousandgexrs until the most recent blink
of human time, these same principles formed théralting legal paradigm on this
landscape we now call the United States. Untibalid0 years ago, the native nations
controlled this vast territory. They were the e@igns who managed the natural trust
across all of this land. Because they recogniratihuman survival hinges on Nature’s
resources, they developed a system, perfectedtlhesands of years of governance, to
ensure that those resources would be availableeisame abundance for their
beneficiaries in distant generations. Though &ithel not describe their laws in western
legal terms, the governing sovereign mandate aafoNative America was, and still is,

a trust concept. Tribal leaders speak of natasal ivhich designates them as stewards of

the plants, the animals, the waters, and th& air.

1d.

8.

81 DAN LANDEEN & ALLEN PINKHAM , SALMON AND His PEOPLE FiSH AND FISHING IN NEZ PERCE
CULTURE (1999) (“The salmon are an integral part of ouywélife. . . . For generations our ancestors

were the caretakers of the Pacific Northwest's salmuns and treated them as part of the worlddbat
creator had entrusted to us.”).
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The very core of their governmental responsibivgs preserving resources for
future generations. You have heard the ancienaingroverb: “We do not inherit the
Earth from our ancestors; we borrow it from ouldatan.” And you may know that, in
traditional native governance, decisions are maitte tive voice of the Seventh
Generation at the council. Perhaps you think e$¢hnative principles as poetic
reflections of a noble culture, and nothing moa, this principle of protecting
resources for the coming generations is asmetime both a religious principlanda
principle of governance. In traditional native gaving systems, there is no gap between
law and religion — it is one and the same.

| mentioned earlier that our agencies’ allowanicenvironmental destruction
occurs in a moral vacuum. It is instructive threg Nature’s Trust paradigm has a moral
imperative at its core -- the duty towards futueagrations. This is an environmental
value that speaks universally to all culturesagks, and all classes, because it makes all
of us direct participants in trehainof human life. Whether you find the doctrine be t
pages of a United States Supreme Court opinioanahe pages of a Philippines
Supreme Court opinion, or hear it voiced at a trde@emony, this law encompasses the
spiritual value that transcends all governmentsauitidires in the world.

VIl.  THEPACIFIC SALMON TRUST

We view our natural resources very differently whenlook at them through a
trust lens rather than through the lens that oeneigs have created in their morass of
regulations. Consider the great salmon trust®i@blumbia River Basin in the Pacific

Northwest. The corpus of this trust has existesbime form for five million years.
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Until just 150 years ago, the Columbia River trilbesge the sole trustees of the
fish and waters across the Basin. Their surviuggdd on maintaining the natural wealth
in this trust. Their core governing mandate wageqmuting the trust for future
generations. Even during times of starvation ttilbal leaders — the trustees -- would
not allow more harvest than the trust could sustaignder their stewardship, this
salmon resource supported native life for 10,0003# Ten to sixteen million salmon
returned to the Columbia River every y&amow, that's a paying asset.

When the tribes ceded their lands, the federal morent and the states of
Oregon, Washington and Idaho became new soveneigteés in the Columbia River
Basin. The tribes’ direct authority over the rases shrank with their reduced
territory®® The federal and state trustees were infant govents — governments that
had just come into being. They had no experiehed an managing a natural trust.
You might say it was like putting a child in chamgfea cookie jar. These new trustees
allowed unprecedented human indulgence, with likitright to sustaining the fish.
Under their management, roughly half of the histoainge of Pacific Salmon has been
extirpated®® Federal dams now kill over 90% of the juvenilerean of some speciéd.
Wild salmon runs in the basin are at 2% of thestdric level$®® And now, in addition to

the low salmon runs, the fish are contaminatedRictchemicals present throughout the

8Mary Christina WoodThe Politics of Abundance: Towards a Future of @¥Btate Relations83 Cr. L.
Rev. 1331, 1336 (2004).

8 SeeMary Christina WoodThe Tribal Property Right to Wildlife Capital (Pah): Applying Principles of
Sovereignty to Protect Imperiled Wildlife Populat$p37 IDAHO L. Rev. 1, 2 (2000).

8 Wood, Politics of Abundance, suprote 82, at 1336.

8 SeeJohnson v. Mcintosh, 21 U.S. 543, 584-85, 587 (1823

8 Wood, Politics of Abundance, supreote 82, at 1337.

8 Nat'| Wildlife Fed’'n v. Nat'| Marine Fisheries Ser 422 F.3d 782, 789 (9th Cir. 2005).

8 SeeWood, Politics of Abundance, supreote 82, at 1337.
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waters and sediments of the Columbia River B&Sifihe fish contain any number of 92
chemicals in varying concentratiorts These include chlorinated dioxins and furans,
PCBs, arsenic, chlordane, mercury, and OBT.

So the salmon trust -- a trust asset that belosgsopertyto the non-Indian and
Indian people of this region, an asset that suppdtie world’s largest commercial
fishery just a few decades ago -- has been neaflydradicated, and what is left of it is
being poisoned. All of this is made legal by pasnaind regulatory decisions by the
National Marine Fisheries Service (NMFS) and thé&kiRder the Endangered Species
Act (ESA) and the Clean Water Act -- statutes Hratsupposed to protect our species
and our water®? These agencies simply are not saying°n@he icon species of the
Pacific Northwest is caught in the death spirahafdern environmental law. Even
though court cases predating our modern regulatt@asly say that streambeds and
wildlife are trust assets belonging to the puBfithe officials in these agencies do not see
their duties as trust duties. In decision afteriglen, they allow further harm to the
salmon.

NMFS now says that the ESA does not require regovkethe salmon resource:

populations can just hover near extinctioriThis position flies in the face of the trust

89 SeeWood, Braiding EPA’s Mission, supraote 28.

9 U.S.ENVTL PROT. AGENCY REGION 10, Doc. No. EPA-910-R-02-006COLUMBIA RIVER BASIN FisH
CONTAMINANT SURVEY 1996-1998p. E-1(1998),available athttp://yosemite.epa.gov/r10/oea.nsf (follow
“REPORTS” hyperlink; then follow “Columbia River B Fish Contaminant Survey” hyperlink; then
follow “Entire Document” (PDF) hyperlink).

*'|d. at E-1, E-3.

92 For discussiorseeMary Christina WoodRestoring the Abundant Trust: Tribal LitigationRacific
Northwest Salmon RecoveBg ENvT'L. L. RPTR 10163 (2006) (analyzing decisions under ESA); yoo
Braiding EPA's Missionsupranote 28 (analyzing decisions under Clean Wate). Act

%3Seenote 92 and sources cited therein.

% See supranotes 68-70 and accompanying text.

%SeeWood,Restoring the Abundant Trusypranote 92, Part | (discussing Columbia River ESA
litigation).
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responsibility, which provides the backdrop forrabdern environmental statut®sThe
National Environmental Policy Act, for example, 3es in section 101 (b) a national
duty to “fulfill the responsibilities of each gemion as trustee of the environment for
succeeding generation¥.” The trust responsibility frames the entire fiefd
environmental law, but people working in the ageadiave lost sight of it. The tribal
trustees are the only governments speaking in tleeses. They call for rebuilding the
great salmon trust to harvestable populations &ahng up the rivers so that the fish
are safe to eat in large quantities agiirmidst the tangled regulatory jungle that
federal agencies have created, tribal leaders Spesmkeeper voice that echoes back
through millennia.
VIIl.  STAKING PuBLIC CLAIMS IN NATURE'S TRUST

If you were the beneficiary of 16 million dollars & trust account, and the trustee
permitted this kind of phenomenal loss, you woudtljast sit by. Your trustee has the
core duty of protecting and restoring your truBhe essential question today is, how can
citizens tap these fundamental trust principlestéer our agencies in a different
direction? Recall that the major dysfunction ofdem environmental law is that

agencies are using their statutory discretiopeionitenvironmental damage. The

% For discussion, see Wodgrotecting the Wildlife Trust, supreote 65, at 612-17.
"National Environmental Policy Act of 1969 (NEPAR 8.S.C.§4331(b)(1). Federal pollution laws also
designate sovereigns (federal, tribal and statemgoaents) as trustees of natural resources forogagoof
collecting natural resource damag@&szediscussion in Mary Christina Woodhe Tribal Property Right to
Wildlife Capital (Part I1): Asserting a SovereigeiSitude to Protect Habitat of Imperiled Specigs,
VERMONTL. REV. 354, 443 (2001).
%SeeCoOLUMBIA RIVER INTER-TRIBAL FISH COMM’N, WY-KAN-USH-MI WA-KISH-WIT, SPIRIT OF THE
SALMON: THE CoLUMBIA RIVER ANADROMOUS FISH RESTORATIONPLAN OF THE NEZ PERCE UMATILLA ,
WARM SPRINGS AND Y AKAMA TRIBES, available athttp://www.critfc.org/text/trp.html As Ted Strong,
Yakama Indian and former Executive Director of @@umbia River Inter-Tribal Fish Commission, states
The sacred salmon runs are in decline. It is theahtuty, therefore, of the Indian people of the
Columbia River to see them restored. We have te ¢ake of them so that they can take care of
us. Entwined together inextricably, no less nowthger before, are the fates of both the salmon
and the Indian people. The quest for salmon regogesibout restoring what is sacred to its sacred
place.](1d.
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regulatory technojargon provides no moral stanttaglide their decisions, and so the
officials within these agencies often prioritize ghrivate property rights of those seeking
to profit at the expense of the trust, becauseetlos the loud voices that make
themselves heard every day. The public is ovemvbdland dizzied by the complexity
of modern environmental law and is not speakingéar terms to the fundamental duty
of government.

Members of the public should begin thinking of tlsefwes as beneficiaries with a
clear property right — a property right that isear@dent and supreme to individual private
property rights® They should begin holding their government actabie under a
trustee’s measure of performance rather than umdet of incomprehensible regulations
that shield agencies from real accountability. ¢g.@ago, when a railroad company used
its private property rights to harm the shorelihéake Michigan, the U.S. Supreme
Court said, "It would not be listened to that tlemtrol and management of [Lake
Michigan] -- a subject of concern to the whole deay the state -- should . . . be placed
elsewhere than in the state itséff> You can practically hear those same Justicesigayi
today, “It would not be listened to” that governmhevould let our waters be poisoned,
our air polluted, our species eradicated, and tuosphere dangerously warmed in the
name of individual private property rights.

Society today needs an entire movement of Bioneenglions of ordinary

citizens -- staking property claims to Nature’s gtran behalf of the public. The trust is

% Sovereign servitudes that protect public trustriests are generally considered antecedent property
interests and therefore superior to private propaterests. Accordingly, they may defeat takiogsms.
Seesources and materials compiled imtos, ZELLMER, WOOD & COLE, supranote 4, at Chapter 9.11.B.
(public trust defense to Fifth Amendment takingsrak); John D. Echeverria & Julie LurmédRgerfectly
Astounding” Public Rights: Wildlife Protection arlde Takings Clausel 6 TuL. ENvTL. L. J. 331, 366-67
(2003).

1% seelllinois Central Railroad v. 1llinois146 U.S. 387, 455 (1892).
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being destroyed nearly everywhere. One Bioneereabannot save all of Nature’s
Trust®* but any Bioneecanstake out a tangible part of Nature’s Trust and erigk
protection his or her responsibility, as benefigialt may be an aquifer, a river, a
wetland, a species, an airshed, a forest, an oceamaybe, just maybe, the planet’'s
atmosphere.

We must remember that agencies have ample authonirotect and restore the
environment. But they also have enormous disardtiaallow its demise. Each agency
is a stadium with a huge political playing field’he property rights movement knows
this, and people with special interests are outetbe those fields on a daily basis. They
are meeting face to face with the regulators ardgshouting their private property rights.
And the beneficiaries of the trust — the memberhefgeneral public — are outside the
gates not making their voices heard. Governmditiat today often complain that no
one shows up at hearings, no one writes lettetsparone takes five minutes to send an
email against a proposed development. Modern emviental law does one, and
perhaps only one, thing well: it informs peoplelud destruction of their common
property and tells them what agencies are permittitf* Bioneers must find those
stadiums, walk right through those gates, and staking new voices heard on those
playing fields.

In nearly every case of environmental destructibare are three levels of
government with authority -- local, state, and fatle and there are several agencies at

each level. This means that Bioneers have maayustes to play in. Often, it takes just

191 The mere attempt will send the disillusioned Biemerawling into a Starbucks where he will sperel th
rest of his days a recluse.

102 seeAdministrative Procedure Act, 5 U.S.C. 552 (pulifiormation requestsjyational Environmental
Policy Act of 1969 (NEPA), 42 U.S.84332(2)(C) (requirement for environmental impaeteent).
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one agency to protect a threatened resource. 8iss@ould get to know these trustees
personally, befriend them, and have respectful emsations with them, face to face.
They should bring officials to the site to showrththe part of Nature’s Trust that hangs
in the balance of their decision. Above all, Bierseshould not shy away from property
rights. Bring them on! If the private propertghits movement steered environmental
law this far to the brink of irrevocable loss, @pa property rights movement can steer it
back — if citizens across the country start speakirthe same voice.

Recently we have seen remarkable alliances beteigeens staking out a
common claim in Nature’s Trus#® Soccer moms and stay-at-home dads, real estate
agents and corporate presidents, Rotary ClubberSemra Clubbers, SUV drivers and
truck drivers, Republicans and Democrats, widowslads, Christians and atheists,
natives and newcomers — beneficiaries of all sméscoming together in a new
community around the most fundamental ties that siiare. These people come to
think of this work as their collective legacy faestendant generations down the line.
With all of their different talents and perspecsivéhese citizens are finding those heroes
in the agencies and convincing them to protecstheival resources we all need for our
common future.

Once a few agencies begin reorienting their dutresnentum will build into a
new value system that moors environmental decisiaking. There are courageous
officials out there in every stadium. Let me gyl an example of just one. On
September 20, 2006, the Attorney General of Califobrought a lawsuit in federal

district court against General Motors, Toyota, Ghey, Honda and Nisson, for their

103 For examplesseeMatt JenkinsA River Once MoretHiGH COUNTRY NEwsS 8 (Oct. 16, 2006) (alliance
to restore Deschutes River in Oregon); Ray Riiggic Valley UprisingHIGH COUNTRY NEWS (May 1,
2006) (citizens’ grassroots alliance in Idaho defeaal-fired plant).

33



contribution to global warming®* The complaint was simple. It said that these car
manufacturers have produced a fleet of cars thaent for nine percent of the world’s
carbon dioxide emissions, and that those emissimmsausing a public nuisan©@. The
Attorney General brought this action based onroist duties. His complaint says:
California owns the waters of the State and hasbdigtrust interest in the State’s
natural resources [which] includ[e] water, snowlkpaivers, streams, wildlife,
coastline, and air quality . . . . These [resosirbave been injured by global
warming and face a near certainty of additionalfeitharm. These resources
belong to the State . . . and are worth billiongaifars®®
So, while the top attorneys at EPA are using athefr legal resources to avoid
regulating auto emissions under the obvious stétiiéeClean Air Act), the top lawyer in
the State of California is using all of his legaleint to assert his trust obligation, and in
doing so, he is single-handedly taking on 9% ofvloeld’s carbon dioxide emissions.

His work is part of a generational missiSh.

104 california v. General Motors, Complaint for Damagad Declaratory Judgment (N.D. Cal. Sept. 20,
2006),available athttp://ag.ca.gov/newsalerts/cms06/06-
082_0a.pdf?PHPSESSID=20c8f0f203ec80c47644276aad8437
19519, at 2.
19814, at 9-10.
197 SeeGORE, supranote 16, at 4. On January 30, 2006, North Caaofitiorney General Roy Cooper also
filed a public nuisance claim based on the pulbiisttto protect the air quality of his state. &taft North
Carolina v. Tennesseee Valley Authority, Case N@6CV20, 2 (Jan. 30, 2006, W.D. N.C.) (on file with
author) (“North Carolina . . . brings this causeaofion . . . to protect those natural resourcés ingrust
by the State.”).See alsdlizabeth Shogremorth Carolina Sues TVA to Clean Up PollutiosPRON-
LINE (Nov. 2, 2006)available at
http://www.npr.org/templates/story/story.php?stdsf6417740&sc=emaf. The action was filed against
Tennessee Valley Authority (TVA), a federal operatbcoal-fired plants. TVA is one of the largegt
polluters in the countryld. The complaint alleges that TVA pollution causesehazer the Smokey
Mountains and creates conditions dangerous taeoisizhealth. Cooper had asked the EPA to force TVA
to slash emissions, but EPA refused. In a recgetview, Cooper stated:
We know that air pollution from the Tennessee \falaithority is making people sick. It's
causing haze across our mountains, it's killingteees, it's polluting our waters. We want it to
stop. We've asked them nicely. We've tried to weitk them. They've not responded. . . . When
you have people being forced to go to the hospitaEn you have little children with asthma who
can't go outside on particularly hot, stuffy dayken seniors can't take a walk because of
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IX. A STORY OFASSETPROTECTION

Fortunately, our democracy still allows us the dl@® to rethink and redefine our
place in the world according to Nature's Law. @g3 the Pacific Northwest, citizens are
talking about “Salmon Nation®® which represents a freedom to rethink obligatiamd
property relationships according to the needs efitiiperiled salmon. | will close with a
story of how a community of ordinary people living on the Columbia River in
Vancouver, Washington declared their citizenshifamon Nation by laying claim to a
salmon population and emboldening local regulaimrsse whatever authority they could
muster to save the last habitat for these salmon.

The story takes place at a tiny creek called Josépteek'®® This creek and its
surrounding springs contain one of the last thigeificant spawning grounds for the
Columbia River chum salmon. The salmon were spayhere during the year 1805,
when Lewis and Clark traveled by in cand®¥sThey were spawning thousands of years
prior, when the Indian people lived at the cre8lome of the arrowheads and sinkers
from that time still reveal themselves in the c@ablidelands after the spring waters

recede. But this place is a rarity. Today, allhef rest of the urban shoreline is destroyed

breathing problems; when tourism dollars are b&sg that's clearly a public nuisance under the
law. . . . We don't want to wait another generafmrclean air here in the North Carolina
mountains.
Id.
1% 3almon Nation” is a trademark of Ecotrust, a noofip organization dedicated to the protection of
salmon. Ecotrust uses the concept of Salmon N&tiépromote a sense of place and stewardship among
the citizens of the region.” http://www.ecotrusgkmitizenship; http://www.salmonnation.com/. As
Ecotrust describes the concept: “[S]almon Natige'sgraphical boundaries are simply defined: anyavhe
Pacific salmon have ever runltl. Ecotrust has a program by which citizens may “declaeir
citizenship” in Salmon NationSeehttp://www.ecotrust.org/citizenship/
199 The author was involved in this conservation proje
110 5eel ewis and Clark’s Columbia River: “200 Years LatelTHE COLUMBIA RIVER: A PHOTOGRAPHIC
JOURNEY,
http://englishriverwebsite.com/LewisClarkColumbiaf&tiRegions/Places/vancouver_trout_hatchery.html
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— turned into subdivisions, industrial sites, masimnd the like. This little place up at
Joseph’s Creek is a last refuge.

Five years ago, a developer acquired the privaipgty on one side of Joseph’s
Creek and set out to do what developers do — taka targe number of trees and put in
new construction’* Normally these developments go in before anyakes much
notice. Priceless habitats that have endured fibenmia are snuffed out in the blink of
an eye, all with the blessing of numerous localtestand federal agency trustees that fall
in line with their permits like a row of falling doinoes. The developers know how to
work the system. And they usually waste no tifter getting those permits before they
haul out the bulldozers start eradicating Naturkeir giant machinery rips up trees, tears
into the soil, and bludgeons riparian ar€4sAfter a day of this there is nothing left --
not so much as a reminder of the civilization #asted for time immemorial at these
places where little streams come into the ColurRmer. It is like going into a bank
and tearing into bags of money and throwing it®winds — only, there on the
Columbia, the wealth takes the form of natural &stet have accrued over millennia.
This kind of thing happens every day there, ancpwple just stand by, because most do
not think of themselves as citizens of Salmon Nati®hey think of themselves as
citizens of Vancouver, Washington, and they haité that there must be nothing worth

protecting because their City, after all, has lasd laws and wouldn’t give out any

1 Development documents submitted in 2003 refleptads to create four single-family lotSeePre-
Application Conference Request Form for SubdivisierPlanned Development — Short Plats (Oct. 22,
2003) (on file with author).

112 Aldo Leopold said, “We abuse land because we teijas a commodity belonging to us. When we see
land as a community to which we belong, we may hégiuse it with love and respect."EQPOLD, supra

note 25.
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permits to destroy things worth protecting. Arab,tit's the developer’s private
property, after all.

But in this case, the neighbors and community pespbod on the banks of the
Columbia and witnessed those salmon spawn in tnial waters -- fins slicing the
surface, bodies rolling in the shallows, all workitirelessly with genetic intention to
continue their unique strand of life on this Earthnd the people wondered/hat more
perfect deed could these salmon have to this lanti?e people began to think of
themselves in a new way, as citizens of SalmonoNatvith a higher purpose than they
had known in their ordinary days. They began adting for these chum salmon. They
claimed the salmon as their property, shared thrdhg ages with the rest of the citizens
of Salmon Nation. They brought their regulators tu Joseph’s Creek to see these
salmon spawning. And they invited Columbia Rivebdl people out there to give
blessings and speeches that those regulators hedtse tribal voices spoke of
obligation to the salmon, obligation to future getiens. Those words stirred more
hearts than any regulatory gibberish under the Bgel®d Species Act could. Pretty
soon school children and retired people, local wmkfrom Frito Lay and Hewlett
Packard, historians, fishermen, educators and tsstenall came out and spoke of
stewardship. The press ran stories on this, becans of the oddest things was that
people of all political persuasions and backgrouwdse coming together speaking as
one voice.

Well, unfortunately for the fish, it became clelaattthe agencies legally charged
with protecting the salmon — the National Marinshéries Service and the Washington

State Department of Fish and Wildlife — were nahgdo use their regulatory authority
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to stop this development® But the community did not give up. (Remembeeréhis
always more than one stadium.) So they turnelei local planning department and
told them that there was no other trustee lefate@ghis chum habitat.

It turns out that Vancouver, Washington has adré@énance that requires a
permit to cut tree§"* The developer applied for a permit to cut 88dren his property,
saying he needed to create space for an outdoamibtmh court*® This seemed a
strange sort of thing — after all, how many peqpéy outdoor badminton in Vancouver,
Washington (you know it rains a lot there). Bugeemed clear that the tree permit
would be granted because, after all, most permitiestroy Nature are granted without
much thought.

Nevertheless, the community people continued untéayspeaking in the same
voice. They kept bringing out these local regulatand telling them, face to face, that
theynow held the fate of these salmortheir hands.

When the planning department finally issued a decien the tree permit
application, it surprised everyone. Buried in #depage document was language flatly
denying the tree permit on the basis that the dg@esldid not need to cut so many trees
to create an outdoor badminton codft. And for this proposition the planning
department cited the International Law of Badmintehich provided the official

dimensions for a badminton court — 20 feet by 44, fe be precis€’’ That permit

3 These agencies did, however, issue strong comregitsy protection of habitat as part of the Ciget
permit process.

114 City of Vancouver Tree Ordinance, Vancouver MypetiCode (VMC) § 20.96.010.

115 City of Vancouver, Washington, Tree Removal Peigtision, PRJ2002-00096/TRE2002-
00015/SEP2002-00033, 1, 9 (Sept. 26, 20@Re alsmote 117]nfra, regarding use of space for other
sports.

1814, at 9-10.

17 sedd. at 9;see alsdnternational Badminton Federation, The Laws of @atdon, section 1.1,
http://www.worldbadminton.com/ibf_laws.htm. Thecilgon also cited court dimensions for volleyball
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denial bought enough time for the city and countfirtd crucial funding to purchase the
property and put it into conservation ownerstfp.

So in the end, it was the International Law of Badon, not the Endangered
Species Act, that saved those salmon. And | wgulss this was the first time in
modern land use law that the Law of Badminton laaed endangered species habitat.
But what we see from this story is that local offis took personal responsibility for
protecting Nature’s Trust and creatively used watauthority they could find to
safeguard the great salmon for future generatidimgre will be salmon in that river next
year and 100 years from now because these indigidaane to realize that they were,
above all else, trustees of Nature’s Trust. Theygenerational heroes because of it.
And virtually no one, no one, will lament the absenf another subdivision along the
Columbia River, even one that held the promisa@etion of an outdoor badminton
court.

X. CONCLUSION

“Bioneers” are those citizens who have come tazedhat we stand in an
unthinkable moment in time, when entire food groapescontaminated, water carries
poisons, and global climate disaster threatengstroly nearly all of Nature’s Trust.

The consequences to society from actions takahibgeneration of people are
profound. Somehow fate has delivered all of usi¢j on Earth into this position at this

pivotal moment. We did not live 100 years ago, whevas too early to even imagine

(USA Volleyball Association) and croquet (U.S. Coet| Association), as the developer had expressed an
intention to use the court area for those recraatiactivities as well. Tree Permit Removal Dewnisi
supranote 115, at 9. The permit denial tied into #reguage of the tree ordinance which stated, "When
there are feasible and prudent location alternatresite for proposed building structures or otfiier
improvements, wooded areas and trees are to berpeels® VMCS§ 20.96.070(D)(2).

18 5eeErik Robinson & Jeffrey MizeCity Donation Allows Preservation of Undisturbedl@ubia
Shoreline,THE CoLuMBIAN (March 1, 2005).
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the destruction around us, and we will not be 1@ years from now when it will be too
late to save what we still have.

Humankind must claim this moment.
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